
    
    



    
            
                
                    
                        
                            
                                
                                    
                                    ContentServer.pdf

                                    (2071 KB)
                                    
                                        Pobierz
                                

                                
                                    
                                    
                                        











NUTRIENT POLLUTION FROM LAND

APPLICATIONS OF MANURE:

DISCERNING A REMEDY FOR POLLUTION

Terence J. Centner

INTRODUCTION

The production and processing of food involves byproducts that may create

problems if not handled appropriately. Manure, poultry litter^ and process

wastewater are major byproducts of raising animals for food. Historically,

nuisance causes of action were employed to alleviate conditions related to the

inappropriate disposal of animal wastes. Common law causes of action,

however, did not lead ito the cessation of annoyances and discomforts

associated with some activities. In a case seeking relief from offensive odors

from a poultry slaughtering plant, the Iowa Supreme Court found that the

facility was not a nuisance per se, and that it could continue with its operations

if it took certain remedial actions to reduce odors.'* The court observed that the
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1. Federal regulations under the Clean Water Act for animal feeding operations (AFOs)

define process wastewater as

water directly or indirectly used in the operation of the AFO for any or all of the following:

spillage or overflow from animal or poultry watering systems; washing, cleaning, or flushing

pens, bams, manure pits, or other AFO facilities; direct contact swimming, washing, or spray

cooling of animals; or dust control. Process wastewater also includes any water which comes

into contact with any raw materials, products, or byproducts including manure, litter, feed,

milk, eggs or bedding.

40 C.F.R. § 122.23(b)(7) (2009).

2.

See, e.g.,

Rowland v. N.Y. Stable Manure Co., 101 A. 521, 522 (N.J. 1917) (abating

nuisances coming from the storage of manure); People

ex rel.

Ricks Water Co. v. Elk River

Mill & Lumber Co., 40 P. 486, 487 (Cal. 1895) (observing that putting polluting material

from hogs directly into water was a nuisance that could be enjoined).

3.

E.g.,

Higgins V. Decorah Produce Co., 242 N.W. 109 (Iowa 1932) (considering a

nuisance action against a poultry slaughtering plant).

4. W. at 111-13 (concluding that the noise and offensive odors were less than claimed

in the testimony of some of plaintiffs witnesses). This follows earlier precedents that
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squeals of pigs and odors arising from chickens do not constitute nuisances.

Another case decided that a total injunction of any release of dirty water was

too broad. Nuisances could not be precluded unless they caused substantial

injury to the party seeking relief Common law causes of action also generally

could not grant relief from a nuisance before injury occurs.

These cases highlight situations where common law remedies did not

provide outcomes desired by a majority of the public. Because common law

was not precluding egregious polluting activities, Americans tumed to their

legislatures and sought legislative prohibitions. To address water pollution.

Congress enacted the Clean Water Act of 1972, The act precludes discharges

of pollutants into navigable waters from point sources without a permit.

Under the National Pollutant Discharge Elimination System (NPDES), persons

apply to a permitting authority and thereafter can discharge regulated amounts

of pollutants into waters. Recognizing that large animal production facilities

might be the source of significant pollution. Congress defined point sources to

include concentrated animal feeding operations (CAFOs), Pursuant to

subsequently adopted regulations, confined animal operations with more than a

defined number of animals need NPDES permits.

The permitting

encourage the reduction of offensive activities but allow businesses to continue despite the

objectionable odors and noise.

See

Ballentine v, Webb, 47 N,W. 485 (Mich. 1890)

(affirming a decree that ordered the defendant to refrain from certain actions but allowing the

slaughterhouse to continue its operations).

5.

Higgins,

242 N,W, at 112 (citing Clark v. Wambold, 160 N.W, 1039 (Wis, 1917)

and

Ballentine,

47 N,W, 485).

6. Thompson v, Kraft Cheese Co, of Cal,, 291 P, 204, 205 (Cal, 1930) (concerning

releases of dirty water from washing floors, machinery, and utensils, together with other

pollutants from a cheese manufacturing facility),

7.

Id.

at 206 (concluding that a court in equity may only enjoin acts causing material

injury to the plaintiff so that a defendant might continue with discharges that might be

objectionable),

8,

See, e.g.,

Rounsaville v, Kohlheim, 68 Ga. 668, 672 (Ga, 1892) (declining to

preclude the construction of a livery stable in a city because a nuisance did not yet exist).

9.

See

Jonathan H. Adler & Andrew P. Morriss,

Common Law Environmental

Protection,

58 CASE W, RES, L, REV. 575, 576 (2008) (observing that legislation was enacted

due to the "utterly inadequate" common law remedies).

10. Pub. L, No, 92-500, 86 Stat, 816 (1972) (codified at 33 U,S,C, §§ 1251-1387),

11, 33U,S,C,§§ 1311,1342(2006),

12,

Id

13,

Id

§ 1362(14).

14, 40 C.F.R, § 122.23 (2009). Large CAFOs with discharges need permits, whereas

animal feeding operations below a certain size do not need permits. An AFO [animal feeding

operation] is defined as a Large CAFO if it stables or confines as many as or more than the

numbers of animals specified in any of the following categories:

(i) 700 mature dairy cows, whether milked or dry;

(ii) 1,000 veal calves;

(iii) 1,000 cattle other than mature dairy cows or veal calves. Cattle includes but is not

limited to heifers, steers, bulls and cow/calf pairs;

(iv) 2,500 swine each weighing 55 pounds or more;
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requirements of the Clean Water Act have spurred efforts to reduce pollution

and have presented controversies about who must have permits and what must

be done to reduce discharges of contaminants. ' ^

After learning about the harm inflicted by the disposal of hazardous

substances at Love Canal and other sites, Congress enacted the federal

Comprehensive Environmental Response, Compensation, and Liability Act

(CERCLA). This act joined the Resources Conservation and Recovery Act of

1976 and the Toxic .Substances Control Act of 1976*^ in regulating

hazardous waste. The federal government was authorized to take actions to

clean up, remove, and arrange for remedial action relating to hazardous

wastes. Primary goals included protecting public health,^'' promoting the

prompt cleanup of hazardous waste sites, and sharing financial responsibility

among parties creating the hazards. State common law causes of action were

retained, but the federal government could act to protect the public against

(v) 10,000 swine each weighing less than 55 pounds;

(vi) 500 horses;

(vii) 10,000 sheep or lambs;

(viii) 55,000 turkeys;

(ix) 30,000 laying hens or broilers, if the AFO uses a liquid manure handling system;

(x) 125,000 chickens (other than laying hens), if the AFO uses other than a liquid manure

handling system;

(xi) 82,000 laying hens, if the AFO uses other than a liquid manure handling system;

(xii) 30,000 ducks (if the AFO uses other than a liquid manure handling system); or

(xiii) 5,000 ducks (if the AFO uses a liquid manure handling system).

Id.

§ 122.23(b)(4).

15.

See, e.g.,

Randall S. Guttery, Stephen L. Poe, & CF. Sirmans,

Federal Wetlands

Regulation: Restrictions on the Nationwide Permit Program and the Implications for

Residential Property Owners,

37 AM. BUS. L.J. 311, 313 (2000) (noting the controversial

issue of time and fiinds necessary to comply with the section 404 permit process); John H.

Minan,

Municipal Storm Water Permitting in California,

40 SAN DIEGO L. REV. 245, 246

(2003) (acknowledging controversies concerning municipal separate storm sewer systems

permits); Mark C. Van Putten & Bradley D. Jackson,

The Dilution of the Clean Water Act,

19 U. MICH. J.L. REFORM 863, 866-94 (1986) (discussing what Congress intended to do in

enacting the Clean Water Act and intentions concerning the preservation of high quality

waters).

16. Pub. L. No. 96-510, 94 Stat. 2767 (1980) (codified at 42 U.S.C. §§ 9601-9675).

17. Pub. L. No. 94-580, 90 Stat. 2795 (1976) (codified at 42 U.S.C. §§ 6901-6992k).

18. Pub. L. No. 94-469, 90 Stat. 2003 (1976) (codified at 15 U.S.C. §§ 2601-2629).

19. 42 U.S.C. § 9604 (2006).

20.

See

Broward Gardens Tenants Ass'n v. United States, 311 F.3d 1066, 1076 (11th

Cir. 2002) (enumerating the protection of public health and the environment as the general

objective of CERCLA).

21.

See

S.C. Dep't of Health and Envtl. Control v. Commerce and Indus. Ins. Co., 372

F.3d 245, 251 (4th Cir. 2004) (noting two primary goals of cleanup and sharing financial

liability); Duplan Corp. v. Esso Virgin Islands, Inc.

{In re

Duplan Corp.), 212 F.3d 144, 153

(2d Cir. 2000) (noting CERCLA seeks to protect public health).

22. New Mexico v. Gen. Elec. Co., 467 F.3d 1223, 1246 (10th Cir. 2006);

see

City of

Tulsa V. Tyson Foods, Inc., 258 F. Supp. 2d 1263, 1289-90 (N.D. Okla. 2003) (allowing the

plaintiff to bring public nuisance and trespass claims).
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injuries.

Focusing on water pollution, the success of the Clean Water Act in

reducing discharges by industrial and commercial point sources of pollutants

has elevated the prominence of other sources of pollution, especially

agricultural pollution.^"* Agricultural activities that have major impacts on

water quality include tillage, fertilizing, manure spreading, pesticides, feedlots,

irrigation, clear cutting, silviculture, and aquiculture. Much of this pollution

comes from nonpoint sources, and the Clean Water Act does not meaningñilly

protect the nation's waters from this pollution.

In delineating provisions in the Clean Water Act, Congress "drew a distinct

line between point and nonpoint pollution sources." Nonpoint source

pollution generally results from land runoff, precipitation, atmospheric

deposition, or percolation rather than from a discharge at a specific, single

location.'^ ^ Given the absence of an identifiable conveyance of pollutants

23.

See, e.g.,

Lauren Stiller Rikleen,

Negotiating Superfund Settlement Agreements,

10

B.C. ENVTL. AFF. L. REV. 697, 698 (1982) (identifying the ability of the federal govemment

to take action regarding hazardous waste).

24.

See

National Pollutant Discharge Elimination System Permit Regulation and

Effluent Limitations Guidelines and Standards for Concentrated Animal Feeding Operations,

68 Fed. Reg. 7176, 7179-80 (Feb. 12, 2003) [hereinafter Preamble to the 2003 CAFO

regulations] (noting in the preamble that the regulation of nonpoint source pollution was not

sufficient to prevent the impairment of water quality by pollutants from the land application

of manure); National Pollutant Discharge Elimination System Permit Regulation and

Effluent Limitations Guidelines and Standards for Concentrated Animal Feeding Operations,

66 Fed. Reg. 2960, 2972-73 (proposed Jan. 12, 2001) [hereinafter Preamble to the 2001

Proposed CAFO Regulations] (finding agricultural operations including CAFOs to be a

signiflcant source of pollution); Daniel W. Oberle,

Contaminated Sediment Prevention and

Remediation: A Need for Consistent Policy and Sound Science,

3 ToL. J. GREAT LAKES' L.

Sci. & POL'Y 26, 46 (2000) (noting the success of reducing discharges from point sources

and a redirection of attention to nonpoint sources).

25. EDWIN D . ONGLEY, CONTROL OF WATER POLLUTION FROM AGRICULTURE 10 (1996).

26. The Environmental Protection Agency (EPA) does not have authority to control

nonpoint-source discharges through the permitting process governing point sources. Am.

Wildlands v. Browner, 260 F.3d 1192, 1194 (10th Cir. 2001);

see also

Or. Natural Desert

Ass'n V. Domback, 172 F.3d 1092, 1096 (9th Cir. 1998) (observing that discharges from

nonpoint sources are not prohibited by the Clean Water Aet); Scott D. Anderson, Comment,

Watershed Management and Nonpoint Source Pollution: The Massachusetts Approach,

26

B.C. ENVTL. AFF. L. REV. 339, 340 (1999) (observing that underfunding, agency inaction,

and political setbacks have contributed to the lack of sueeess in reducing nonpoint source

pollution); Robert I. Fassbender,

Reducing Great Lakes Toxics: Can We Do More for Less

Through Wastewater Effluent Trading?,

1 WiS. ENVTL. L.J. 57, 70 (1994) (noting that the

lack of meaningful regulation of nonpoint sources of pollution continues to be a problem);

J.B. Ruhl,

Farms, Their Environmental Harms, and Environmental Law,

27 ECOLOGY L.Q.

263, 299 (2000) (concluding the lack of state initiative has precluded meaningful results in

reducing nonpoint source pollution).

27. Or. Natural Res. Council v. U.S. Forest Serv., 834 F.2d 832, 849 (9th Cir. 1987)

(concluding that effluent limitations of 33 U.S.C. § 1311 did not apply to nonpoint source

pollution).

28.

E.g.,

Cordiano v. Metacon Gun Club, Inc., 575 F.3d 199, 220 (2d Cir. 2009) (citing

EPA's guidance on nonpoint source pollution).
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allowing for a workable method for govemmental oversight, nonpoint source

pollution is not regulated by the NPDES permitting system.'^^ Instead, states

have designated areas with substantial water quality control problems,^^ and

the U.S. Secretary of Agriculture has established the area-wide waste treatment

program incorporating best management practices to control nonpoint source

pollution.

CAFOs have been govemed for more than thirty years by federal

regulatory provisions adopted by the Environmental Protection Agency

(EPA), known as the CAFO regulations.^^ Environmental groups have

challenged the regulations for being inadequate in a series of lawsuits since the

late 1980s.'''* The EPA was ordered to revise its CAFO regulations in

^^

and after considerable study and public input, new rules were adopted in

2003. These were immediately challenged by agricultural and environmental

interest groups, leading to a Second Circuit mling in

Waterkeeper Alliance, Inc.

V. Environmental Protection Agency.

Revised federal CAFO regulations were

issued in 2008, and these were also challenged.^^

29.

See

United States v. Earth Sciences, Inc., 599 F.2d 368, 373 (9th Cir. 1989)

(evaluating the regulation of mining discharges and concluding that both point and nonpoint

source pollution may occur and that point source pollution is subject to federal regulation).

30. 33 U.S.C. § 1288(2010).

31.

Id. ^

1288(j)(l). Nonpoint source pollution is govemed by sections 208 and 319 of

the Clean Water Act.

Id.

§§ 1288, 1329.

32. Effiuent Limitations Guidelines, 39 Fed. Reg. 5704 (Feb. 14, 1974) (codified as

amended at 40 C.F.R. pt. 412); Concentrated Animal Feeding Operations, 41 Fed. Reg.

11458 (Mar. 18, 1976) (codified as amended at 40 C.F.R. pts. 124 & 125).

33. 40 C.F.R. pts. 122 & 412 (2009).

34.

See

Waterkeeper Alliance, Inc. v. EPA, 399 F.3d 486, 497 (2d Cir. 2005)

(contesting federal CAFO regulations); Johnson County Citizen Conun. for Clean Air and

Water v. EPA, No. 3:05-0222, 2005 U.S. Dist. LEXIS 33190, at *9-10 (M.D. Tenn. Sept.

9,

2005) (challenging Tennessee's alleged noncompliance with federal NPDES requirements);

Save the Valley, Inc. v. EPA, 223 F. Supp. 2d 997, 1013 (S.D. Ind. 2002) (alleging

inadequate state regulation of CAFOs); Natural Res. Def Council, Inc. v Reilly No 89-

2980, 1991 U.S. Dist. LEXIS 5334, at *25-26 (D.D.C. Apr. 23, 1991) (requiring EPA to

develop new effiuent limitation guidelines for some CAFOs); Tenn. Envtl. Council, Inc. v.

Tenn. Water Quality Control Bd., 254 S.W.3d 396, 400 (Tenn. Ct. App. 2007) (analyzing

administrative issues concerning a petition to challenge issuance of a permit).

35. Natural Res. Def Council, 1991 U.S. Dist. LEXIS 5334, at *28.

36. Preamble to the 2003 CAFO Regulations,

supra

note 24, at 7186;

see also

ENVTL.

PROT. AGENCY, STATE COMPENDIUM: PROGRAMS AND REGULATORY ACTIVITIES RELATED TO

ANIMAL FEEDING OPERATIONS 1 (2002) [hereinafter EPA STATE COMPENDIUM] (delineating

an analysis of state efforts to address the environmental and public health problems

associated with food animal production).

37.

Waterkeeper,

399 F.3d at 491.

38. Revised National Pollutant Discharge Elimination System Permit Regulation and

Effluent Limitations Guidelines for Concentrated Animal Feeding Operations in Response to

the

Waterkeeper Decision,

73 Fed. Reg. 70418, 70418 (Nov. 20, 2008) [hereinafter Preamble

to the 2008 CAFO Regulations].

39. Petition for Review, Nat'l Pork Producers Council v. EPA, No. 08-61093 (5th Cir.

Dec. 10, 2008);

see also

CLAUDIA COPELAND, CONG. RESEARCH SERV., WATER QUALITY
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